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IN THE 


©niteti States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 
October Term, 1940. 


i 

No. 7769. 


Cedar Hire Cemetery Corporation, Appellant , 


v. 

i 

District of Columbia. 

i 

i 

— 

i 

BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a decision of the Board of 
Tax Appeals for the District of Columbia upholding | 
an assessment of Business Privilege Taxes for the j 
years 1937-3S and 1938-39, against the appellant,; 
amounting, with penalties, to $5,732.90. 

Pursuant to the provisions of Titles VI and IX of 
the Revenue Act of the District of Columbia approved | 
May 16, 1938 (52 Stat. 356, 374), the petitioner sought i 
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a review by the Board of Tax Appeals for the District 
of Columbia of the ruling of the Assessor (R. p. 1) and 
from an adverse decision of the Board now seeks a 
review by this Court. (R. p. 33.) 

STATEMENT OF CASE. 

The appellant is a Maryland corporation engaged in 
the operation of a cemetery at Suitland, Prince 
George’s County, Maryland. Its property consists of 
about one hundred twenty-five acres of improved real 
estate laid out in cemetery lots, which it sells through 
salesmen. In addition to the sale of lots, the Cemetery 
Corporation has erected on the premises a mausoleum, 
space in which it also sells through its salesmen. It 
also maintains a crematory, wherein bodies are cre¬ 
mated. Up to about July 1, 1939, the appellant main¬ 
tained an office in the District of Columbia for the con¬ 
venience of its salesmen, and at which purchasers of 
lots and mausoleum space were permitted to make pay¬ 
ments on deferred purchase contracts. (R. p. 58) It 
has no business other than that incident to the develop¬ 
ment, operation and maintenance of the cemetery. All 
meetings of its stockholders and directors are held at 
the office of the corporation in Maryland. The corpo¬ 
rate records are kept in Maryland. (R. p. 8.) The 
employment of the salesmen is not general, their duties 
being confined exclusively to the sale of cemetery lots 
and mausoleum space. (R. p. 64.) They are paid a 
commission only, computed on payments actually re¬ 
ceived by the appellant. It was stipulated by the par¬ 
ties that “the salesmen may select their own pros¬ 
pects, without regard to residence and without advice 
or suggestion from the corporation; they are not re¬ 
quired to call upon any particular persons nor to de- 
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vote any specified amount of time to the business of ! 
the corporation; they may solicit offers by telephone,; 
letter or personal interview; they are not required to! 
report for work at any particular time and may (and 
many have) other employment; their means of trails-j 
portation is not furnished nor paid for by the corpo-i 
ration, nor is any allowance made them for that pur-i 
pose. They do not make reports as to prospects in- j 
terviewed, nor are they required to secure any par-j 
ticular amount of business. The authority of the sales- i 
men to secure contracts is permissive, and may be with- j 
drawn at any time pursuant to the terms of their re-1 
spective employment agreements. The time of the | 
salesman is his own, to work when, where, and how, as I 
he mav elect. Some of the salesmen have obtained li- j 
censes under the Act involved, while others who have | 
applied therefore have been refused permits.” (R. pp. j 
10 , 11 .) | 
All contracts for the purchase of lots or mausoleum j 
space were required to be, and in fact were, approved : 
by an officer of the appellant at the Maryland office, i 
Xinetv-five per cent of all sales of cemetery lots and j 
mausoleum space were actually consummated in Mary- j 
land. (R. pp. 04, 05.) Sales of lots and mausoleum j 
space for immediate need averaged from $4,000.00 to j 
$9,000.00 a month. These sales were made at the come- j 
tery. (R. p. 00.) In addition to the sale of lots and j 
space for immediate need, a substantial part of the i 
appellant's gross receipts was derived from services j 
rendered in opening graves and in the cremation of j 
bodies, which services were likewise rendered on the j 
cemetery property. The appellant contended it was 
not engaged in business in the District of Columbia, | 
and, therefore, not subject to the Business Privilege j 

i 

i 
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Tax, and so advised the Administrator of the Act. 
(R. p. 12.) The latter, by his letter of October 5,1937, 
adopted the view of the appellant and suggested that 
the salesmen should procure licenses under the Act 
and make returns of gross commissions received. (R. 
pp. 49, 50.) Pursuant to the ruling of the Adminis¬ 
trator, some of the salesmen obtained licenses under 
the Act, while others who applied therefor were re¬ 
fused licenses. (R. p. 11.) 

Thereafter, beginning December 23, 1937, certain 
correspondence passed between counsel for the appel¬ 
lant and an assistant Corporation Counsel concerning 
the question as to whether or not the appellant was 
subject to the Act of August 17, 1937. (R. pp. 50-55.) 
However, no request was made by the Administrator 
for a sufficient or corrected return until May 25, 1939, 
long after the original Act had expired, and within one 
month and six days of the expiration of the amended 
Act approved May 16, 1938. (R. p. 55.) By his letter 
of June 17,1939, (R. p. 61), the Administrator made an 
assessment of taxes for the years 1937-38 and 1938-39, 
based upon the gross receipts of the appellant as shown 
by its income tax returns for 1936 and 1937, amounting 
to $354,794.00. To this he added a penalty of 105 per 
cent to the tax for the year 1937-38, and to the assess¬ 
ment for the year 1938-39 a penalty of 60 per cent. In 
addition to these penalties, the Administrator added 
interest at the rate of one per cent per month for delay 
in payment. 5511011 asked why the taxes for the fiscal 
year ending June 30, 1937, were not assessed until 
.June 16,1939, the Administrator stated that there was 
a good deal of controversy between some of the of¬ 
ficials of the petitioner (appellant) and its auditing 
firm as to the liability of the petitioner. He discussed 
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the matter with the Corporation Counsel’s office. The 
last he remembered of it was the first part of 1938.; 
(R. p. 70.) 

An examiner of the Business Privilege Division ofj 
the Assessor’s office, called as a witness for the appel¬ 
lee, stated that he did not know why the Assessor 
waited so long after the receipt in October or Septem- j 
her, 1937, of the so-called insufficient return of the | 
appellant. (R. p. 69.) 

Prior to May 25, 1939, an information was filed by; 
the appellee in the Police Court against the appellant j 
and one of its officers for failure to file returns and 
pay the tax required by the Act. (R. p. 11.) 

On June 30, 1939, while the aforesaid proceeding j 
against the appellant and its officer was pending in j 
the Police Court, the appellant, under protest in writ-! 
ing, paid to the appellee the tax, penalties and inter- j 
est. Thereafter, the criminal proceeding against ap¬ 
pellant and its officer was discontinued. (R. p. 41.) 

Section 1(d) of Article VI of the Act of August 17, | 
1937 (50 Stat. 673, 688), defines the term “business” | 
as follows: 

The term “business” shall include the carrying 
on or exercising for gain or economic benefit, either j 
direct or indirect, any trade, business, profession, ! 
vocation, or commercial activity in or on privately ; 
owned property and in or on property owned by j 
the United States Government in the District of j 
Columbia, not including, however, labor or services j 
rendered by any individual as an employee for 
wages, salary, or commission. 

Section 5 of the Act provides: 

For the privilege of engaging in business in the ; 
District of Columbia, each person so engaged shall ; 
pay to the Collector of taxes of the District of 

• i 

i 

I 
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Columbia for the fiscal year 1937-3S a tax equal to 
two-fifths of 1 per centum of the gross receipts 
in excess of $2,000 derived from such business for 
the calendar year 1936: * * *. 

Section 8 of the Act provides: 

If a return required by this title is not filed, or 
if a return when filed is incorrect or insufficient 
and the maker fails to file a corrected or sufficient 
return within twenty days after the same is re¬ 
quired by notice from the assessor , the assessor 
shall determine the amount of tax due from such 
information as he may be able to obtain, and, if 
necessary, may estimate the tax on the basis of 
external indices such as number of employees of 
the person concerned, rentals paid by him, stock 
on hand, and other factors. The assessor shall 
give notice of such determination to the person 
liable for the tax. Such determination shall finally 
and irrevocably fix the tax unless the person 
against whom it is assessed shall within fifteen 
davs after the giving of notice of such determina- 
tion apply to the Board of Equalization and Re¬ 
view of the District for hearing and review, and 
the burden of proving the incorrectness of the as¬ 
sessor's determination shall be upon the taxpayer. 
After such hearing said Board shall give notice of 
its decision to the person liable for the tax. The 
decision of said Board may be reviewed by appli¬ 
cation to the District Court of the United States 
for the District of Columbia, if the said applica¬ 
tion be filed within twenty days after said notice: 
Provided , However , That the amount of any tax 
sought to be reviewed shall, with interest and pen¬ 
alties thereon, if any, be first deposited with the 
clerk of said court. 

Section 10 provides: 

Any notice authorized or required under the 
provisions of this title may be given by mailing the 
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same to the person for whom it is intended by mail! 
addressed to such person at the address given inj 
the return tiled by him pursuant to the provisions! 
of this title, or if no return has been filed then to| 
his last-known address. The mailing of such noticei 
shall be presumptive evidence of the receipt of the] 
same by the person to whom addressed. Any; 
period of time which must be determined under! 
the provisions of this title by the giving of noticei 
shall commence to run from the date of mailing 
such notice. 

I 

Section 12 provides: 

Any person engaging in or carrying on business! 
without first having obtained a license so to do,! 
or failing or refusing to file a sworn report as re-j 
quired herein, or to comply with any rule or reg-| 
ulation of the Commissioners for the administra-j 
tion and enforcement of the provisions of this | 
title shall, upon conviction thereof, be fined not! 
more than $1,000 for each and every failure, re¬ 
fusal, or violation, and each and every day that; 
such failure, refusal, or violation continues shall! 
constitute a separate and distinct offense. Alii 
prosecutions under this title shall be brought ini 
the police court of the District of Columbia on| 
information by the corporation counsel or his as-| 
sistant in the name of the District of Columbia. 

i 

The provisions of the Act of May 16, 1938 (52 Stat. I 
356, 374), are substantially the same as those of the! 
earlier Act, with these exceptions: Section 12 of the 
later Act imposes a fine of not more than $300.00 for 
each and every failure, refusal or violation, and each! 
and every day that such failure, refusal or violation I 
continues shall constitute a separate and distinct of- \ 
fense; and Sections 3 and 4(A) of Title IX provide for i 
an appeal from the action of the Assessor to the Board: 


I 


I 


i 
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of Tax Appeals, and a review of tlie decision of the 
latter bv this Court. 

m 


STATEMENT OF POINTS UPON WHICH 
APPELLANT RELIES. 


1. The Board of Tax Appeals for the District of Co¬ 
lumbia erred in holding that the salesmen of appel¬ 
lant were its agents and not independent contractors. 

2. The Board erred in holding that the appellant was 
engaged in business in the District of Columbia dur¬ 
ing the years for which the tax was assessed. 

3. The Board erred in holding that the assessor, in 
imposing the taxes, penalties and interest, observed 
and followed the terms of the statutes. 


4. The Board erred in holding the statutes, as ap¬ 
plied to the appellant, constitutional and not violative 
of ^ riic 4 e -V^f the Constitution 

SUMMARY OF ARGUMENT. 


1. The appellant did not have the right to, nor did it 
exercise such control over its salesmen as to make 
them its agents. 

2. The appellant was not engaged in business in the 
District as defined by the Acts of August 17, 1937, and 
May 16, 1938, in that all of its gross receipts were 
realized from the sale of real estate located in Mary¬ 
land, and services there rendered. 

3. The Acts provide that notice in writing shall be 
given by the Assessor to persons subject to the tax 
who have failed to file returns or who have filed incor¬ 
rect or insufficient returns, requiring them to file proper 
returns within twenty days from the date of such notice. 
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Upon failure to comply with such notice the assessor! 
is directed to determine the tax from information avail- j 
able to him, and give notice thereof to the person liable j 
for the tax. 

These provisions are for the benefit and protection j 
of the taxpayer, and the assessor should, without un- j 
reasonable delay, give the notice and determine the | 
tax, so that the person liable therefor may promptly j 
pay the same and avoid the harsh penalties of the Acts. | 

The failure of the assessor to take the action re- j 
quired by the Act of August 17, 1937, as to notice and 
determination of the tax until after the expiration of I 
that Act, deprived the appellant of the benefit of the j 
provisions of the Act as to reviews of the assessor’s j 
action. 

i 

4. The Acts, as applied to the appellant, are uncon- j 
stitutional, in that their effect is to indirectly tax the j 
Maryland real estate of the appellant for the benefit j 
of the District of Columbia in violation of the Fifth j 
Amendment to the Constitution. 

ARGUMENT. ! 

As points one and two deal with the question of 
whether the appellant was engaged in business in the j 
District during the period under consideration, they j 
will be discussed together. 

i 

Salesmen Independent Contractors. 

The stipulation of the parties (R. p. 38) and the 
uncontradicted testimony of the witness Hays (R. p. 
06) clearly show that the salesmen were employed for 
the single purpose of securing offers for the purchase j 
of cemetery lots and mausoleum space. They per- 


i 

I 


I 
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formed no other service for the appellant, and the lat¬ 
ter did not have the right to require the rendition of 
other service from them. The appellant did not have 
the right to and did not exercise detailed control over 
the means or methods employed by the salesmen in 
securing offers to purchase. 

Under the facts disclosed by the stipulation and tes¬ 
timony, it is submitted that the salesmen of appellant 
were independent contractors, and that they and not 
the appellant were subject to the tax. 

In Chicago, 7?. I. & Pacific Rg. Co. v. Bond. 240 U. S. 
449, 60 L. Ed. 735, 738, the Supreme Court pointed out 
the distinction between an independent contractor and 
an employee, as follows: 

“ ‘There was, it is true, and necessarily, a cer¬ 
tain direction to be given by the company, or 
rather, we should say, information given to Tur¬ 
ner. But the manner of the work was under his 
control, to be done by him and those employed by 
him. * * *. The power given was one of control 
in a sense, but it was not a detailed control of the 
actions of Turner or those of his employees. It 
was a judgment only over results and a necessary 
sanction of the obligations which he had incurred. 
* * *. It is not the engagement of a servant sub¬ 
mitting to subordination and subject momentarily 
to superintendence, but of one capable of indepen¬ 
dent action, to be judged of by its results, * * # . 

“ ‘The railroad company, therefore, did not re¬ 
tain the right to direct the manner in which the 
business should be done, as well as the results to 
be accomplished, or, in other words, did not re¬ 
tain control not only of what should be done, but 
how it should be done.’ ” 


In ITaghl v. Drees, et al., 288 N.Y.S. 38, an automobile 
driven by Jensen, a salesman for defendant, Granger 
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& Co., collided with another car. To recover for pern 
sonal injuries sustained, the plaintiff sued Granger &j 
Co., on the theory Jensen was its servant. The com-| 
pany, which was engaged in the wholesale grocery; 
business, maintained no motor vehicles of its own.; 
Jensen worked on a commission basis only and was au-j 
thorized to obtain business from any grocer in Buffalo; 
and vicinity, with the exception of old customers of; 
Granger & Co. He had a weekly drawing account, and; 
his commissions were credited as orders were turned; 
in, and paid monthly. Although required to attend; 
general sales meetings on Saturday mornings, he was! 
not required to work any particular amount of time nori 
to report for work at any definite hour. As part of liis; 
duties, Jensen was required to make collections from: 
the customers to whom he had sold merchandise. Thej 
company did the billing. Jensen had no other oceupa-; 
tion and used his own automobile. Just prior to the; 
accident, he had been endeavoring to collect from al 
customer who, being unable to pay, suggested that Jen-; 
sen visit a debtor of the customer, collect the amountj 
due the latter, and apply it on his account with Granger! 
& Co. While Jensen was thus engaged, the accident; 
occurred. 

In holding Jensen an independent contractor, and not| 
the employee of Granger & Co., the court said: 

Jensen was not bound to work all of the time; 
for Granger & Co., nor was he prohibited from! 
working for others; he could solicit as or when or! 
where lie pleased, so long as he avoided Granger! 
& Co.’s old customers; Jensen’s employment was! 
not continuous; no guarantee was required of Jen-! 
sen as to the extent of results attained by him; no! 
other work was done by him for Granger & Co. at; 
odd times; Jensen was working on a commission| 
basis only; Granger & Co. did not reserve the right | 


i 

i 
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to supervise or inspect the work of Jensen during 
its performance; and Jensen received no allow¬ 
ance for fuel or the up-keep of his car. * * * Jensen 
did not represent his master when he sought cus¬ 
tomers. 

If it be argued that he did so when he made col¬ 
lections, the answer is that that was but an inci¬ 
dent of his main contractual occupation, i. e., ob¬ 
taining new customers for Granger & Co. 

In the situation here involved, it is well-settled 
law that unless defendant, Granger & Co., was not 
only interested in results, but had the right to con¬ 
trol Jensen as to all the material details of his 
work—whether or not such control was exercised 
—Jensen was not a servant of Granger & Co., but 
was an independent contractor. Interest in results 
only will not suffice as a basis for a master and 
servant relationship. Right to control as stated is 
essential. 


See also: 


James v. Tobin-Sufton Co., 182 AYis. 36, 195 
X. AY. 848; 

Aldrich v. Tyler Grocery Co., 206 Ala. 138, 89 


So. 289; 

Hewitt v. Casualty Co. of America, 225 Mass. 1, 
113 X. E. 572. ' 


On October 24, 1939, the Commissioner of Internal 
Revenue ruled that the salesmen of appellant were in¬ 
dependent contractors and not employees within the 
provisions of the Social Security Act. The District Un¬ 
employment Compensation Board, on February 13, 
1940, reached the same conclusion as to the relation of 
the salesmen to the appellant under the District Un¬ 
employment Compensation Act. A like ruling was 
made by the Corporation Counsel on March 21, 1939, 
with resjject to the status of real estate salesmen oper¬ 
ating under contracts with brokers. 
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THE PETITIONER WAS NOT DOING BUSINESS! 
IN THE DISTRICT OF COLUMBIA IN A TAX¬ 
ABLE SENSE. ! 

But even if the salesmen be regarded as employees 
of the petitioner, it is nevertheless contended that the | 
acts and things done by them within the District of 
Columbia did not constitute the transaction of business 
therein. 

The question as to what constitutes doing business 
within a taxing jurisdiction has frequently been consid¬ 
ered by the courts. 

In Singer Mfy. Co. v. Adams. 165 Fed. (O.C.A.) 877, 
a Mississippi statute provided that every person, resi¬ 
dent or non-resident, corporate or otherwise, employed 
in any bind of trade or business should be taxable in 
the county where such person resided. Sales of sewing 
machines, for delivery within the state, were made by 
appellant, through salesmen who reported to agencies 
without the state. In holding appellant was not doing 
business within the state in a taxable sense, the court 
stated: 

During the same period through other counties 
of the state the Singer Manufacturing Company 
had traveling salesmen selling and disposing of 
sewing machines for cash and on time; but this 
business was not managed by any agenev in the 
state, but all the accounts and proceeds, moneys, 
contracts, and leases were weekly reported to 
agencies outside and weekly transported out of the 
state. As to this part of the business, therefore, it 
seems that the Singer Manufacturing Company 
was in no taxable sense doing business in the state 
of Mississippi. 

In Best Co. v. Goldstein, 124 Conn. 597,1 Atl. (2d) 140 
the appellant sued Goldstein upon four written con- 
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tracts for balances remaining due for representation in 
“Best’s Recommended Insurance Attorneys”. One de¬ 
fense was that the corporation had transacted business 
in the state before filing a copy of the charter as re¬ 
quired, had not appointed its secretary as attorney for 
service of process, and had not paid filing fee, etc. 

Plaintiff was a New York corporation with its prin¬ 
cipal place of business in New York, from which it dis¬ 
tributed the book of insurance lawyers. It had an agent 
soliciting all over the country for attorneys whom it 
might use in its book. When the contracts in suit were 
executed bv defendant, they were then sent to the home 
office at New York, where they were stamped by the 
treasurer of the corporation, following which the defen¬ 
dant was notified that the contract had been accepted. 
The company had an office in Hartford for receiving 
phone calls and for the convenience of its agents. It 
kept no bank account in Connecticut. On these facts, 
the trial court held that the plaintiff could not maintain 
its action because of failure to comply with the laws of 
the state as to doing business therein. 

On appeal, this ruling was reversed, the court saying: 

It is generally held that the soliciting of orders 
by traveling salesmen within a state where the 
orders so obtained are accepted or rejected by a 
corporation in another state, does not constitute 
transacting business within the first named state 
so as to subject the corporation to statutes pre¬ 
scribing conditions upon foreign corporations for 
doing business therein. * * * Nor does the fact that 
the plaintiff's name appeared upon the door of an 
office in Hartford and in the telephone book there, 
it not appearing that the office was used for any 
purpose other than the accommodation of agents 
and subscribers in communicating with the home 
office, subject the corporation to the operation of 
such laws. 
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As shown by the ease last cited, the fact that appelf 
lant maintained an office in the District for the con} 
venience of the salesmen, and at which purchasers of 
lots might make deferred payments on their contracts 
did not constitute the doing of business by it in thtf 
District. The soundness of this contention seems to 
have been conceded by Mr. Morgan, who, as Assistant 
Corporation Counsel, on December 27, 1937, wrotcj 
counsel for appellant as follows: 

I refer to your letter of December 23rd concern-} 
ing the Cedar TIill Cemetery. I have given this} 
matter a great deal of thought and have ruled on 
several occasions, when requests for rulings have} 
been made that as far as the mere collection of 
money is concerned, and the keeping of books anc} 
records in the District of Columbia, such does not] 
amount to the doing of business, * * # . (R. p. 51.)| 

The instant case is analogous to that of an owner ofj 
a tract of land in Marvland which he subdivides intd 

- # i 

lots for building purposes, and lists the same for sale 
with a number of real estate brokers operating in this} 
District. Could it reasonably be contended that sales! 
of lots made under these circumstances to local resi-j 
dents would constitute the doing of business by the! 
owner in this District? 

The decisions of this Court in Neild, at al. v. I). C .j 
71 App. D. C. 306, 110 Fed. 2d. 246; General Elactrid\ 
Company v. J). C.. 71 App. D. C. 321, 110 Fed. 2d 261 ;| 
General Elertrie Supply Company v. I). C. f 71 App.j 
1). C. 322, 110 Fed. 2d 262; Colgate Palmolive Peetl 
Company v. I). €., 71 App. D. C. 324, 110 Fed. 2d 264,! 
and Butler Bros. v. D. C., 71 App. D. C. 326,110 Fed. 2dj 
266, upon which the Board relied to sustain its ruling! 
that the appellant was doing business in the District ofj 
Columbia, are not controlling. In each of those cases,} 
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the appellant shipped into and actually sold merchan¬ 
dise in the District of Columbia, while in the instant 
case all that the appellant had to sell was located in 
the State of Maryland and could in no way be brought 
into the District of Columbia. 

Since the petitioner’s only business is that of selling 
cemetery lots and mausoleum space in the State of 
Maryland, and all contracts for such sales are approved 
and accepted at its principal office in the State of Mary¬ 
land and approximately ninety-five per cent of its en¬ 
tire sales are consummated in Maryland, and inasmuch 
as the salesmen sustain toward the petitioner the rela¬ 
tion of independent contractors, it is respectfully sub¬ 
mitted that the petitioner is not doing business in the 
District of Columbia in any taxable sense. 

THE ASSESSOR DID NOT OBSERVE THE PRO¬ 
VISIONS OF THE ACTS WITH RESPECT TO 
NOTICE AND DETERMINATION OF THE TAX. 

Before the Assessor was authorized to determine 
the tax under the Acts, he was required to give notice 
in writing to the appellant that its return was incor¬ 
rect or insufficient, and that a corrected or sufficient 
return was required. Not until such notice was given 
did the Assessor have power under the Acis to de¬ 
termine the tax. It would seem reasonable to sup¬ 
pose that Congress intended that all necessary steps 
precedent to a lawful determination of the tax should 
be promptly taken by the Assessor to the end that the 
appellant might pay the tax and thus avoid the harsh 
penalties prescribed by the Acts. The delay of the 
Assessor to take action until after the expiration of 
the Act of August 17,1937, also deprived the appellant 
of the benefits of the provisions of the Act authoriz- 
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ing a review by the Board of Equalization and Revievjr 
and ultimately by the District Court of the Unitecjl 
States for the District of Columbia. 

Hence, it would seem that all of the provisions of 
the Acts designed for the protection of the taxpayer 
were disregarded by the Assessor, resulting in tlnj 
imposition of a penalty of 105 per cent on the tax foif 
the year 1937-38, and a penalty of GO per cent on tub 
tax for the year 1938-39, together with interest oil 
each amount at the rate of one per cent per month] 

That such disregard of the requirements of a tax-j 
ing statute render an assessment made thereundeij 
invalid is believed to be clearly established bv the au-i 
thorities. 

Tn French v. Eduards. 13 Wall. 506-517, involving! 
the validity of an assessment upon which a sale of| 
the property involved was subsequently made, the! 
court said: i 

But when the requisitions prescribed are in-j 
tended for the protection of the citizen, and to I 
prevent a sacrifice of his property, and by a dis-j 
regard of which his rights might be and generally) 
would be injuriously affected, they are not direc-j 
tory but mandatory. The power of the officer in] 
all such cases is limited by the manner and con-1 
ditions prescribed for its exercise. 

Lyon v. Alley, 130 U. S. 177, was a suit in equity in ! 
the Supreme Court of the District of Columbia by! 
Alley to quiet title to certain real estate. The claim ! 
of the defendant was based upon tax sales certificates j 
issued to him. the tax being for a special improvement j 
in setting the curbstones and paving the footways and ! 
gutters along the front line of the property. It ap- \ 
peared from the evidence that after the imposition of ] 


j 

I 



18 


the tax the commissioner of improvements failed to 
deposit with the register a statement of the taxes, the 
register failed to place without delay in the hands of 
the collector a list of the persons taxed, and the col¬ 
lector failed to give notice to such persons, all as re¬ 
quired by the statute authorizing the levying of the 
tax. For some reason, not apparent, no entry as to 
the proper proportionate charge against the lots in 
question was made on the records until one year after 
the completion of the work. 

In upholding the decision of the court below in¬ 
validating the assessment, the Supreme Court stated: 

In view of the specific and imperative language 
of these provisions, and more especially of their 
nature and obvious purpose, we cannot doubt that 
they were intended as conditions precedent, a 
strict compliance with which was necessary in 
order to make the tax chargeable as a lien upon 
the lots. * * * 

Now, the Act of the common council imposed and 
levied a tax to defray the cost of the improvement, 
but it also declared that the tax should be assessed 
and collected in conformity with the provisions of 
certain Acts which prescribed, in detail, the mode, 
manner and time of assessment, and the different 
steps to be taken preliminary to such assessment 
and collection. If any lien was created by the 
terms of the statute, it must have existed and at¬ 
tached according to such terms and conditions as 
were prescribed by the law creating it. 

In Parker v. Overman, 18 How. 137, the action was 
by Overman for the confirmation of his purchase of 
the property involved under a tax sale. The sale 
was made by the sheriff. The statute authorizing the 
sheriff to act as assessor required that on or before 
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the 10th day of January in each year he should fil(j 
in the office of the Clerk of the County a certain affij 
davit; and if he should neglect to file such affidavit! 
within the time prescribed, his office should be deemecj 
vacant. The statute also required that on or before 
the 25th day of March in each year the assessor should 
file in the office of the Clerk of the County the original! 
assessment and immediately thereafter give notice thatj 
he had filed it. This notice was required in order tiiatj 
the owner might appeal to the county court in thej 
next term after the 25tli day of March and have his! 
assessment corrected if erroneous. The record showed! 
that the sheriff did not file his oath as assessor on or! 
before the 10th dav of January, but filed it on the 
15th of March. Nor did he file his assessment and! 
give immediate notice on the 25th of March. The cir-| 
cuit court confirmed the sale. 

i 

The Supreme Court reversing said: 

The neglect, also, to file his assessment and givej 
immediate notice on the 25th of March, so that' 
the purchaser might have his appeal at the next\ 
county court , was an irregularity which would | 
have avoided the sale even if the assessment had; 
been legally made. 

The statute makes the time within which these! 
acts were to lie performed material; and a strict' 
and exact compliance with its requirements is a| 
condition precedent to the vesting of any authority | 
in the officer to sell. 

| 

In view of the position taken by the Administrator ! 
in his letter of October 5, 1937, his subsequent failure j 
to give notice to the petitioner that further return was ; 
required, together with his failure to make the assess- i 
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ment and give notice thereof until long after the ex¬ 
piration of the Act of 1037, it is submitted that the 
assessment is invalid. 

THE ACTS OF AUGUST 17, 1937 AND MAY 16, 1938 
ARE UNCONSTITUTIONAL AS APPLIED TO 

THE PETITIONER. 

The Acts provide that for the privilege of doing busi¬ 
ness in the District of Columbia each person so en¬ 
gaged shall pay to the Collector of Taxes a tax based 
upon annual gross receipts in excess of $2,000.00 for 
the calendar year immediately preceding. 

While the Acts purport to tax only business done in 
the District of Columbia, yet, as applied by the ap¬ 
pellee, they impose a tax upon the gross sales by peti¬ 
tioner of real estate owned by it in Maryland. The 
name of the tax is unimportant; substance is control- 
ing. If the tax in reality imposes upon real property 
situated in Maryland a burden for the benefit of the 
District of Columbia, it is violative of the Fifth Amend¬ 
ment and therefore void. 

In Senior v. Braden, 295 U. S. 422, 79 L. ed. 1520, 
the appellant owned transferable certificates showing 
he was beneficiary under seven declarations of trust, 
and entitled to stated portions of rents and proceeds 
of sales derived from land, some within and some with¬ 
out Ohio. In 1931, he received $2,231.29 on account of 
these trusts. The tax officers of Ohio, where appel¬ 
lant resided, threatened to assess these beneficial in¬ 
terests and then to collect a tax on the income there¬ 
from, in accordance with a statute of the state. Ap¬ 
pellant, to prevent this, petitioned the court of com¬ 
mon pleas to declare the statute unconstitutional and 
restrain the threatened action. The trial court granted 




relief; the court of appeals reversed, and its action was! 
approved by the Supreme Court of Ohio. 

The Supreme Court, reversing, declared: 


Willi commendable frankness counsel admit 
that under the Fourteenth Amendment the State 
lias “no power to tax land or interests in land 
situate beyond its borders; nor has it power to 
tax land or interests in land situate within thej 
State in any other manner than by uniform rule! 
according to value.” Consequently, they say, “ifj 
the property of appellant, which the appellees seek! 
to tax in this case, is land or interest in land situ¬ 
ate within or without the State, their action is un-i 
constitutional and should be permanently en-l 
joined.” 

The validity of the tax under the Federal Con-! 
stitution is challenged. Accordingly, we must as-j 
certain for ourselves upon what it was laid. Our j 
concern is with realities, not nomenclature. If the j 
thing here sought to be subjected to taxation is! 
really an interest in land, then by concession the' 
proposed tax is not permissible. 


In Louisville & J. Ferry Co. v. Kentucky , 188 U. S. j 
385, 396, the state imposed a tax upon a franchise! 
granted by Indiana to the ferry company. In holding! 
the act of the state invalid, the Supreme Court said: 


There is, in our judgment, no escape from the: 
conclusion that Kentucky thus asserts its author¬ 
ity to tax a property right, an incorporeal heredi¬ 
tament, which has its situs in Indiana. While the 
mode, form, and extent of taxation are, speaking 
generally, limited only by the wisdom of the legis¬ 
lature, that power is limited by a principle inher¬ 
ing in the very nature of constitutional govern¬ 
ment, namely, that the taxation imposed must have 
relation to a subject within the jurisdiction of the 
taxing government. 
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No difficulty can exist in applying the general 
rule in this case; for, beyond all question, the ferry 
franchise derived from Indiana is an incorporeal 
hereditament derived from and having its legal 
situs in that state. It is not within the jurisdic¬ 
tion of Kentucky. The taxation of that franchise 
or incorporeal hereditament by Kentucky is, in our 
opinion, a deprivation by that state of the prop¬ 
erty of the ferry company without due process of 
law in violation of the 14th Amendment of the 
Constitution of the United States; as much so as if 
the state taxed the real estate owned by that com¬ 
pany in Indiana. 

In International Paper Co. v. Massachusetts, 246 
U. S. 135, 142, the court said: 

A license fee or excise of a given per cent of 
the entire authorized capital of a foreign corpo¬ 
ration doing both a local and interstate business 
in several states, alt h on ah declared by the state 
imposing it to be merely a charge for the privilege 
of conducting a local business therein, is essentially 
and for every practical purpose a tax on the entire 
business of the corporation. including that in other 
states; and this because the capital stock of the 
corporation represents ail its business of every 
class and all its property, wherever located. 

Consistently with the due process clause, a state 
cannot tax property belonging to a foreign corpo¬ 
ration and neither located nor used within the con¬ 
fines of the state. 

When tested, as it must be, by its substance—its 
essential and practical operation— rather than its 
form or local characterization, such a license fee 
or excise is unconstitutional and void as illegally 
burdening interstate commerce and also as want¬ 
ing in due process because laying a tax on prop¬ 
erty beyond the jurisdiction of the state. 
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While it is true the cases cited in this subdivision! 
of the brief dealt with the validity, under the Four-; 
teenth Amendment, of state statutes, yet they are be-1 
lieved to be applicable here, in view of the limitation j 
imposed upon Congress by the Fifth Amendment. 

Although Congress has been held to possess un-1 
limited power to legislate for the District of Columbia,! 
nowhere has it been decided that Congress may, in i 
so legislating, impose a burden upon real estate lo-1 
cated outside of the District of Columbia. Neverthe-! 
less, the appellee, under the guise of an excise or ! 
license fee for the privilege of doing business in the | 
District of Columbia, claims the right to deprive the ! 
appellant of its real property in Maryland for the | 
benefit of the District of Columbia. It is believed that j 
lo give the statutes the effect contended for bv the j 
appellee would be a violation of the due process clause j 
of the Fifth Amendment. 

It is respectfully submitted that the decision of the 
Board should be reversed and judgment entered by j 
this Court vacating the assessments. 

i 

Joseph T. Sherier, 
Attorney for Appellant. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


January Term, 1941 
No. 7769 


CEDAR HILL CEMETERY CORPORATION, 


Petitioned, 


vs. 


DISTRICT OF COLUMBIA, 


Respondent j. 


BRIEF ON BEHALF OF THE RESPONDENT 


STATEMENT OF THE CASE 

During the taxable periods here involved, and for some time 
prior thereto, petitioner maintained an office at 1557 Pennj- 
sylvania Avenue, Southeast, at which office a sales manager, 
bookkeeper and two clerks worked, and from which address 
approximately 25 salesmen engaged in the business of selling 
cemetery lots and mausoleum space (R. 39). Said salesmen 
were employed under a written contract which provided that 
the salesmen should secure contracts for the sale of such por¬ 
tions of the property of the petitioner as the petitioner might 
designate, and upon such terms as the petitioner might specify 
(R. 42-45). The petitioner agreed to furnish each salesmari 
a sales kit and to pay a commission on any and all accepted 


1 





contracts. The salesman agreed not to act as representative 
or agent of any other cemetery, mausoleum, or burial park 
within a radius of 100 miles of the property of the petitioner; 
that he would use his best endeavors to promote the business 
and welfare of the petitioner; that he would not use any ad¬ 
vertising in securing, or attempting to secure, contracts for a 
sale or sales except the advertising, written or printed matter 
furnished him by the Corporation, and that he would not 
make any oral representations that such printed matter did 
not authorize (R. 42 and 43). The salesman further agreed 
that his personal conduct and demeanor and the services to 
be rendered by him under the contract should be satisfactory 
to the Corporation, and that the Corporation should be the 
sole judge of such satisfaction (R. 43). The petitioner re¬ 
served the right to amend or modify any sales contract by 
agreement with the purchaser and could cancel any contract 
and refund the whole cr any part of any payment received on 
account of any sale, in which latter event the salesman was 
required to repay the cash already paid him as commission on 
the amount refunded (R. 44 and 45). 

Petitioner’s office in the District of Columbia was used prin¬ 
cipally as a sales office. Prospective salesmen were interviewed 
and employed there; salesmen’s records and contracts were 
kept there; payments for cemetery lots and mausoleum space 
were received there; and records relating to such transactions 
were kept at said office (R. 39, 40. 65. 06, 67). Petitioner’s 
furniture and fixtures in its Washington office had a value of 
approximately $2,500 (R. 40). During the periods here in¬ 
volved, a substantial majority of petitioner’s sales were made 
to District residents and its funds were deposited in District 
banks (R. 40). 

Petitioner was, on several occasions, advised of its liability 
to the provisions of the Business Privilege Tax Law (R. 51, 53, 
54, and 55). The petitioner, however, never applied for, or 
obtained, a license to engage in business in the District of Co¬ 
lumbia as required by the provisions of Title VI of the Dis- 
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trict of Columbia Revenue Act of 1937. as originally enacted 
and as amended, nor did petitioner ever report its gross re¬ 
ceipts from its business in the District of Columbia, as re¬ 
quired by the provisions of said Act. 

On May 25. 1939. the Assessor, acting under the authority 
and direction of the provisions of Section 8 of Title VI, &s 
originally enacted and as amended (Sec. 970g., Title 20, D. <b. 
Code, 1929, Supplement V), advised the petitioner that unless 
a report of its gross receipts from its business in the District 
during the calendar years 1936 and 1937 was received within 
20 days from the date of such letter, the Assessor would de¬ 
termine the amount of the tax from the best information ob¬ 
tainable (R. 55 and 56). The petitioner did not file a corrected 
or sufficient return of its gross receipts within 20 days from thle 
date of said notice, whereupon the Assessor had recourse tio 
petitioner’s Federal Income Tax Return for the calendar year 
1936 and fixed the tax in accordance with the best information 
obtainable therefrom (R. 69). To such tax the Assessor added 
penalties for failure to file returns and failure to pay the taxets 
within the time required by law (R. 69). 

The actual amounts of the petitioner’s gross receipts for thb 
calendar years 1936 and 1937 were never made known to thb 
Assessor or any other representative of the District, nor werje 
they ever made a part of the record in the proceeding beforb 
the Board of Tax Appeals. The parties did, however, enteb 
into and file with the Board the following stipulation (R. 15[, 
49): 

i 

“It is hereby stipulated and agreed by and between 
the parties hereto, by their respective counsel, that, 
if it is determined that the petitioner is subject to 
the provisions of the District of Columbia Business 
Privilege Tax Law, the Assessor’s computation of 
petitioner’s liability for the tax thereunder for each of 
the years in question is correct. Thus, the questions 
for determination in this proceeding are (1) whether 
the petitioner was subject to the provisions of Title 
VI of the District of Columbia Revenue Act of 1937, 
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as originally enacted and as amended by the Act ap¬ 
proved May 16. 193S. (2) whether the Assessor in 
making the assessments followed the provisions of 
the aforesaid Acts, and (3) whether the Acts as ap¬ 
plied to the petitioner are violative of the Fifth 
Amendment to the Constitution.” 

SUMMARY OF ARGUMENT 

1. Petitioner was engaged in business in the District during the 
periods here involved, and was subject to the provisions of Title 
VI of the District of Columbia Revenue Act of 1937, as originally 
enacted and as amended. Petitioner’s salesmen were clearly its 
agents, but even assuming that they represented the purchasers 
and not the Cemetery, nevertheless, because of the activities in the 
District of the sales manager and other salaried employees of 
the Corporation, the petitioner was engaged in commercial ac¬ 
tivity within the District of Columbia to an extent sufficient to 
render it liable for the Business Privilege Tax. 

2. The Assessor, in assessing the taxes here involved, followed 
strictly the provisions of the Business Privilege Tax Law, as 
originally enacted and as amended. 

3. The Business Privilege Tax Law, as applied to the petitioner, 
does not violate the Fifth Amendment to the Constitution. The 
sale of burial space in petitioner’s cemetery does not convey a 
fee simple title but is merely a sale of a license or a privilege. 
Even if petitioner’s receipts were derived from the business of 
selling real estate, there would be no constitutional objection to an 
excise tax measured upon such receipts from its business in the 
District of Columbia. 

ARGUMENT 

I 

Petitioner was subject to the provisions of the Business Privilege 
Tax Law, as originally enacted and as amended. 

Title VI of the District of Columbia Revenue Act of 1937 
imposed a Business Privilege Tax for the fiscal year ended 
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June 30, 1938, measured upon gross receipts received from aijiy 
business in the District of Columbia during the calendar yep,r 
1936, while the amendment of May 16, 193S, imposed a ttix 
for the fiscal year ended June 30, 1939, measured upon grcjss 
receipts received from any business in the District of Columbjia 
during the calendar year 1937. The situation of the petitioner 
was the same insofar as the issue here under consideration jis 
concerned during all of the periods involved; if the petitioner 
is liable under Title VI as originally enacted, it is liable und^r 
the amendment. 

| 

Petitioner contends that its salesmen were not agents of the 
Corporation but were independent contractors, and that the 
Corporation, therefore, was not subject to the provisions jof 
the Business Privilege Tax Law. 

The salesmen of the petitioner were employed to negotiate 
and procure contracts for the sale of the petitioner’s property. 
According to the form of the contract, they were empowered 
in the name of the petitioner to receive and give receipts fpr 
the initial payments made by the purchasers. They were au¬ 
thorized to sign the purchase contract, which, like so many 
under similar circumstances, had to be approved by the Treas¬ 
urer of the Petitioner before it became binding on anyone, j 

The salesmen were prohibited from selling for a competitor 
within 100 miles of Washington which was in practical effect 
a complete prohibition. Their duties did not end at selling, 
but they were under written obligation to use their “best en¬ 
deavors to promote the business and welfare of” the petitioner. 

The procedure which the salesmen were required to folloiw 
was definitely outlined in the employment contract. Thejy 
were supplied with a sales kit, advertising, written and printed, 
concerning the petitioner’s property. In the procuring <J>f 
sales contracts, the salesmen could not use such advertising, 
written and printed matter as they, in their judgment, be¬ 
lieved advisable to use, but they were required to use such 
matter only which had been furnished to them by the peti¬ 
tioner. Evidently, realizing that the salesmen could bind it 
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by oral statements, the petitioner took the precaution to re¬ 
quire that they not “make any oral representations that such 
printed matter does not authorize.” which was a restriction 
upon that freedom of action which the salesmen would other¬ 
wise have had if they had been independent contractors. The 
control and direction of the petitioner was not exercised solely 
in relation to the actual selling of cemetery lots and mausol¬ 
eum space but extended to the limits following (R. 43): 

“The salesman agrees that his personal conduct and 
demeanor, and the services to be rendered hereunder 
by him shall be satisfactory to the Corporation and 
the Corporation shall be the sole judge of such sat¬ 
isfaction.” 

The control which the petitioner exercised, or which it had 
the power to exercise, under the written contract (R. 42, 45), 
was complete, and extended not only to duties of the salesmen 
in the selling of cemetery lots and mausoleum space but to 
their personal and private matters as well. It seems plain that 
petitioner’s salesmen were its agents. 

However, the exact status of petitioner’s salesmen would 
seem to be unimportant to the determination of the question 
here presented. Regardless of the relation between petitioner 
and its salesmen, the activities of the petitioner in the District 
were sufficient to constitute commercial activity as contem¬ 
plated by the Business Privilege Tax Law. 

During the periods here involved, petitioner maintained an 
office in the District of Columbia where a sales manager and 
four other salaried employees worked (R. 65). This office was 
headquarters for approximately 25 salesmen who were em¬ 
ployed there. Sales were made at the Washington office by 
the sales manager and contracts secured by salesmen were de¬ 
livered to and approved by the sales manager at that office. 
Payments for lots were received at the Washington office and 
deposited in Washington banks. Substantially all the selling 
activities of the petitioner were carried on through its office 
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in the District of Columbia. Sales contracts were sent to the 
Maryland office for acceptance merely to prevent duplication 
of sales (R. 64). Petitioner clearly was engaged in commer¬ 
cial activity in the District and was subject to the provisions 
of Title VI of the District of Columbia Revenue Act of 1937, 
as originally enacted and as amended. 

Ncild & Sauerhof] v. District of Columbia, 110 F. (2d) 246; 

Colgate Palmolive Feet v. District of Columbia, 110 F. (2d) 
264; ' I 

General Electric Company v. District of Columbia, 110 F. 
(2d) 261; 

General Electric Supply Corp. v. District of Columbia, 110 
F. (2d) 262; 

Butler Brothers v. District of Columbia, 110 F. (2d) 266; 

California Packing Corp. v. District of Columbia, 72 App. 
D. C. - , decided October 28, 1940. 


In making the assessments here involved, the Assessor followed 

the provisions of law. 

Petitioner contends that the Assessor did not follow the pro¬ 
visions of law with respect to notice and determination of the 
Business Privilege Taxes here involved. Petitioner’s argu¬ 
ment appears to be based on the theory that the Business 
Privilege Tax Law imposed no duty upon petitioner to make 
any compliance therewith, but that the acts impose dutiejs 
only upon the Assessor. Petitioner says, first, that although j|t 
failed or refused to furnish the Assessor any information rej- 
garding its gross receipts from business in the District of Cd- 
lumbia, it was, nevertheless, the duty of the Assessor tjo 
promptly make an assessment so as to stop the running ojf 
penalties against petitioner for its failure to file returns. 

Section 4 of Title VI, as originally enacted and as amended, 
imposed a duty on every person subject to the provisions there^- 
of. whose annual gross receipts (for the calendar years 1936 
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and 1937) were in excess of S2,000, to furnish the Assessor a 
statement under oath showing the amount of such receipts. 
The return for the fiscal year ended June 30, 1938, was due 
within 30 days after the approval of the Act (i.e., September 
16, 1937, which time was extended by the Commissioners to 
October 1G, 1937). The return for the fiscal year ended June 
30, 1939, was due in the month of July, 1938. Section 9 of 
Title VI. as originally enacted and as amended, provides that 
any person failing to file a return or corrected return within 
the time required shall be subject to a penalty of 10 per cen¬ 
tum of the tax due for the first month of delay plus 5 per cen¬ 
tum of such tax for each additional month of delay or fraction 
thereof. Section 7 of Title VI, as originally enacted and as 
amended, provides for penalties of one per centum per month 
for failure to pay the taxes within the time prescribed by law. 

Petitioner does not contend that the Assessor’s computa¬ 
tions are incorrect or not in accordance with the provisions of 
law imposing the penalties, nor does the petitioner urge the 
invalidity of the sections imposing penalties. Petitioner’s 
argument that the Assessor should have acted earlier seems to 
be based, at least in part, upon an assumed lack of knowledge 
of its liability under the law. It appears that before the effec¬ 
tive date of the Business Privilege Tax Law the petitioner 
had some correspondence with the office of the Assessor, D. C.. 
relative to its liability thereunder. Subsequently, a series of 
letters passed between counsel for the petitioner and the office 
of the Corporation Counsel of the District (R. 50-56). On 
December 27, 1937, counsel for the petitioner was advised that 
(R. 51): “if the Cedar Hill Cemetery projects itself into the 
District of Columbia by the sending of agents to solicit busi¬ 
ness, then, in our opinion, that company is doing business 
which will require the company to obtain a license.” 

On January 7, 1938, counsel for the petitioner submitted to 
the office of the Corporation Counsel a memorandum regarding 
liability of the petitioner to the Business Privilege Tax Law, 
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and in response thereto, was, on January 11, 1938, advised &s 
follows (R. 53): 

“I think the whole question comes down to whether | 
or not the Cedar Hill Cemetery, when it projects it¬ 
self into the District of Columbia by sending an agent 
here to solicit contracts for the purchase of lots, is 
engaged in a commercial activity. The definition of ! 
‘business’ in the Act is very broad and comprehends a | 
great deal more than the mere doing of business as j 
defined by so many decisions, especially those having 
to do with service of process on foreign corporation. 

I do not think it makes very much difference so far 
as the Act is concerned, where the contract is ac¬ 
cepted. The whole question is as observed above: 

Did the Cedar Hill Cemetery derive any receipts from 
a commercial activity performed by it or on its be¬ 
half in the District of Columbia? If so. it is subject 
to the provisions of the Act.” 


Surely it cannot be said that the petitioner was without 
knowledge of the District’s understanding of its liability tb 
the provisions of the Business Privilege Tax Law, and peti¬ 
tioner had no reason to believe that such provisions would 
not be enforced in accordance with the District’s understand¬ 
ing. 


Xo returns having been received from the petitioner fqr 
either of the years involved, the Assessor, acting in accordance 
with the provisions of Section 8 of Title VI, as originally ex¬ 
acted and as amended, on May 25, 1939, requested such 
returns, and gave notice to the petitioner that if returns wer^ 
not filed within 20 days from the date of such notice, the 
amount of the tax due would be determined from information 
obtained from petitioner’s Federal Income Tax Return for 
1936 (R. 55 and 56). The petitioner having failed to make 
any report of its gross receipts in accordance with said request:, 
the Assessor determined the amount of the tax and forwarded 
bills therefor to the petitioner on June 17, 1939 (R. 61). Id 
making the assessments here involved, the Assessor acted 


I 
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strictly in accordance with the provisions of Title VI, as 
originally enacted and as amended. The accrual of penalties 
was due to petitioner’s failure or refusal to comply with the 
plain provisions of the law. 

Petitioner also suggests that the Assessor’s delay in deter¬ 
mining the amount of the tax deprived petitioner of the right 
to make application for a hearing and review of said determin¬ 
ation by the Board of Equalization and Review of the District. 
Section S of Title VI, as originally enacted (quoted in the 
Board’s opinion on page 24 of the Record) provides that in 
cases where no return is filed by the taxpayer and the Assessor 
determines the amount of the tax due from such information 
as he may be able to obtain, he shall give notice of such deter¬ 
mination to the person liable for the tax and such determina¬ 
tion shall finally and irrevocably fix the tax unless the person 
against whom it is assessed shall, within 15 days after such 
notice, apply to the Board of Equalization and Review for 
hearing and review. Section S of Title VI, as amended by 
the Act of May 16. 193S (quoted in the Board’s opinion on 
page 25 of the Record) provides for an appeal to the Board 
of Tax Appeals. 

The Board of Equalization and Review was, on the date of 
the assessment, and still is, duly constituted and in existence, 
and the petitioner could have appealed to that body in June, 
1939, as readily as it could have in 1937 or 1938. Petitioner 
has never made application to the Board of Equalization and 
Review for a review of the Assessor’s determination of the 1938 
Business Privilege Tax, but, instead, invoked the jurisdiction 
of the Board of Tax Appeals. It is the view of the respondent 
that Title IX of the Act of May 16, 1938 (creating the Board 
of Tax Appeals for the District of Columbia), and Section 8 
of Title VI, as amended, superseded the provisions of Section 
S of Title VI, as originally enacted authorizing review by the 
Board of Equalization and Review. If this is not true, then 
the Board of Tax Appeals was without jurisdiction to consider 
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the 1938 tax and questions concerning such tax are not prop¬ 
erly before this Court. 

i 

Petitioner, having failed to make any application to the 
Board of Equalization and Review, cannot complain that ;it 
has been deprived of its right to a hearing before such Board. 
And petitioner, having invoked the jurisdiction of the Board pf 
Tax Appeals, is precluded from attacking the jurisdiction pf 
that body. 


The Business Privilege Tax Law, as applied to the petitioner, does 
not violate the Fifth Amendment to the Constitution. 

Petitioner contends that the Business Privilege Tax, as ap¬ 
plied in the instant case, is a tax upon gross receipts from the 
sale of real estate situated in Maryland, and therefore imposes 
a burden upon such real estate. 

It seems plain that petitioner was not engaged in the busi¬ 
ness of selling real estate. In Grinnan v. Fredericksburg Lodge 
(1916), 118 Va. 588, SS S. E. 79, a suit by lot holders to enjoip 
the removal of bodies to a different part of a cemetery dedi¬ 
cated as a burial place for deceased members of a Masonic 
lodge, it is said: “The courts are much divided as to the char¬ 
acter of the estate one may have in a burial lot in a cemetery. 
It is certain that it is not a fee. The weight of authority i$, 
and we think the better view, that it is a mere privilege of 
license to make interments in the lot exclusively of others as 
long as the burying ground or cemetery remains as such.f 
See also notes and cases cited in 67 L. R. A. 120, 121; and 
L. R. A. 1918A, pages 147, 14S. 

In any event, the tax in question cannot be construed as p, 
tax upon land. A tax upon the income from land is not a tax 
upon the land, N. Y. Ex Rel. Cohn v. Graves, 300 U.S. 308!, 
and an excise measured upon gross receipts derived from thp 
sale of a license to use land is even further removed from any 
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constitutional prohibition. Even assuming that the petitioner 
was engaged in the business of selling interests in land, the 
Business Privilege Tax would not, for that reason, be violative 
of the Fifth Amendment to the Constitution. 

The Business Privilege Tax is imposed for the privilege of 
engaging in business in the District. Petitioner was clearly 
so engaged during the taxable period involved, and is subject 
to the provisions of the acts imposing such taxes. See cases 
cited under Part I of this Brief, and Potomac Electric Power 
Co. v. Hazen . 07 App. D. C. 161, 90 F. (2d) 40G. 

CONCLUSION 

For the reasons stated above, it is respectfully submitted 
that the decision of the Board of Tax Appeals was correct and 
should, be affirmed. 

*■ r% V> / 
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\ Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Attorneys for the Respondent. 




